
  1 

    

BEFORE THE COLORADO WATER QUALITY CONTROL COMMISSION 

 

RESPONSIVE PREHEARING STATEMENT OF 5-2-1 DRAINGE AUTHORITY, 

COLORADO 
 

 

CONCERNING REVISIONS TO THE BASIC STANDARDS AND 

METHODOLOGIES FOR SURFACE WATER (REGULATION NO. 31) AND 

ADOPTION OF A NEW NUTRIENTS MANAGEMENT CONTROL REGULATIONS 

(REGULATION NO. 85) 

 

 

 

I. STATEMENT OF FACTUAL AND LEGAL CLAIM 

The Board of the 5-2-1 Drainage Authority, State of Colorado (“Authority”) pursuant to 

Regulation #21 (5 CCR 1002-21), section 21.3.E.2, submits it‟s Prehearing Statement. 

(a) There is inadequate scientific data to justify adopting revisions to Regulation 

31 or to adopt Regulation 85; 

(b) The proposed Regulations make critical assumptions to justify the need for the 

Regulations that are not supported by the available data; 

(c) The proposed Regulations unlawfully and unfairly impose the burden of 

characterizing MS4 nutrient discharges, sampling, and monitoring on MS4 

Dischargers, without a justifiable „problem‟ having been scientifically 

established; 

(d) Transferring such a regulatory and fiscal burden on MS4 Dischargers violates 

the Governor‟s Executive Order prohibiting unfunded mandates; and 

(e) The Water Quality Control Division (Division) implies that the Regulations 

are mandated by U.S. EPA, but the evidence of such a mandate is lacking, despite 

requests of the Division to provide it. 

 

II. WRITTEN TESTIMONY 

 

This prehearing statement and exhibits will serve as written testimony for the Authority. 

 

III. SUMMARY OF POSITION 

 

There is inadequate scientific data to justify adopting revisions to Regulation 31 or to 

adopt Regulation 85, because the Division has not provided Colorado specific studies that 

demonstrate the levels of nutrients that are necessary to cause impairment.  The Division 

is relying upon a number of studies that do not necessarily transfer to Colorado rivers and 

streams.  

 

The Division has not demonstrated that there is a state wide problem with nutrients in 

rivers and streams, or that Stormwater MS4 Dischargers are significant contributors of 
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nutrients to rivers and streams. The Authority does not agree with the Divisions approach 

to place the burden of determining if MS4 stormwater discharges are significant 

contributors of nutrients to rivers and streams on the permit holders. 

 

The implementation of these Regulations has not been mandated by EPA and exceeds 

their recommended action. EPA has been encouraging states to address nutrient pollution 

through a prioritization process, setting load reduction goals for priority watersheds, and 

then reduce loads through strengthened permits. Promulgating these regulations is also 

not in compliance with the Governors Executive Order 2011-005. 

 

If nutrient regulations are implemented in Colorado, the Authority believes they should 

be applied on a watershed basis, via individual basin standard hearings, and not a state 

wide blanket approach. The basins should be prioritized based on the nutrient 

concentrations, benefit to cost ratio, and the assimilative capacities of the receiving 

waters.   

 

IV. INTRODUCTION 

 

The Authority is a regional stormwater organization in Western Colorado, which holds 

MS4 stormwater permits for Mesa County, City of Grand Junction, Town of Palisade, 

and the Grand Valley Drainage District (Contracting Parties). The City of Fruita is also a 

contracting party but has not been required to have an MS4 permit. The boundaries of the 

Authority include urbanizing land and are surrounded by land owned by the Federal 

Government. Most of the stormwater that drains through the Authority originates on 

Federal Land. 

 

The Authority has not formed a stormwater utility and receives all funding by 

contributions from the Contracting Parties general tax fund dollars. The Authority has a 

very limited operating budget; there are no discretionary funds available to fulfill the 

mandates of Regulations 31 and 85.  

 

V.   LACK OF SCIENTIFIC DATA TO DETERMINE IMPAIRMENT IN 

COLORADO WATERS 

 

There is inadequate scientific data to justify adopting revisions to Regulation 31 or to 

adopt Regulation 85, because the Division has not provided Colorado specific studies that 

demonstrate the levels of nutrients necessary to cause impairment.  The Division is 

relying upon a number of studies that do not necessarily transfer to Colorado rivers and 

streams. The threshold studies discussed in Exhibit 12 of the Division‟s Prehearing 

Statement were not performed in Colorado, and it appears that the Division has not 

performed any threshold studies in Colorado. The Authority believes the Division lacks 

the scientific data to determine what concentrations of nutrients in rivers and stream 

corresponds with impairment due to nutrients. As discussed below in Section VI, setting 
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nutrient criteria without the appropriate scientific data does not correspond with EPA‟s 

guidance documents. 

 

Also the Division has not justified the need for the adoption of these regulations state 

wide, because the Division has not shown that elevated nutrient concentrations are 

present state wide. The Division‟s Pre-hearing Statement includes figures on pages 6 and 

7, which identify the locations and nutrient concentrations that have been monitored in 

rivers and streams. Based on the Authority‟s review of the data available in Exhibit 12 of 

the Divisions Prehearing Statement, it appears this is the data source for the figures on 

pages 6 and 7 of the Divisions Prehearing Statement. These figures identify that high 

concentrations are clustered in the South Platte basin in the vicinity of the Denver metro 

area and downstream, and in the Arkansas basin in the vicinity of Colorado Springs and 

Pueblo. These figures also identify a few scattered locations located in Western Colorado. 

 

The data for the lower Colorado River Basin includes the following sampling sites: 

Colorado River at Cameo and Stateline, and the confluence of Reed Wash with the 

Colorado River (See Exhibit C). This data is summarized in the table below. The Median 

for Reed Wash does exceed both Total Nitrogen and Total Phosphorous proposed 

standards. However it is important to note that Reed Wash is only influenced by non-

point sources and has no point sources discharging into it. Therefore the implementation 

of these regulations would not influence the water quality of Reed Wash. 

  

Sample Location Median TP (mg/l) 

Reed Wash 0.58 

CO River at Cameo 0.04 

CO River at State Line 0.12 

TP Proposed Interim Std 0.17 

 

Sample Location Median TN (mg/l) 

Reed Wash 3.43 

CO River at Cameo 0.38 

CO River at State Line 0.89 

TN Proposed Interim Std 2.01 

 

Therefore the Authority believes that if these Regulations are adopted they should only 

be implemented in priority basins, where elevated nutrient concentrations exist, and there 

is demonstrated benefit for the cost to implement. Further discussion is provided in 

Section VIII, below. 

 

VI.   REGULATIONS NOT MANDATED BY EPA 

 

These Regulations have not been mandated by EPA.  Exhibit 1 of the Division‟s 

Prehearing Statement (History of Colorado‟s Nutrient Criteria Development Effort) of the 

Divisions Prehearing Statement identifies that EPA identified in 1996 that the US water 
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quality has been impaired by nutrients, and in 1997 EPA began to address nutrient issues. 

However all of EPA‟s efforts identified in Exhibit 1 of the Divisions Prehearing 

Statement encourage or recommend that states adopt nutrient criteria.  

 

Most recently through a memo dated March 16, 2011 with the subject “Working in 

Partnership with States to Address Phosphorus and Nitrogen Pollution through Use of a 

Framework for State Nutrient Reductions” (Exhibit D), EPA is again encouraging states 

to reduce nutrients, not mandating nutrient reductions. Also the EPA recognizes in this 

memo that a blanket wide approach for nutrient reductions is not appropriate.  Instead 

EPA encourages states to address nutrient pollution through a prioritization process, 

setting load reduction goals for priority watersheds, and then reduce loads through 

strengthened permits.  

 

The Division‟s proposal sets state wide standards which ignore the wide differences in 

Colorado‟s water, and transfers the unfunded mandate onto permit holders to collect the 

data to justify the Division‟s proposal. If the Division and Commission refuse to first 

identify what the problem being solved is, the Authority at least proposes that the 

Division prioritize watersheds, as shown in Exhibit 17 of the Divisions proposal. Once 

priorities have been set, and then the Division could set load reductions goals for the high 

priority watersheds via specific studies which demonstrate concentrations related to 

nutrient impairment. Once that is accomplished for the areas of the State where it is 

needed, and then the Division should move to reducing loads through strengthened 

permits and encouraging non-point sources to participate.  

 

It seems clear from the guidance from the EPA, that such an alternative approach to 

implementation of nutrient Controls more closely aligns to the approach suggested by the 

EPA, and it makes scientific sense. 

 

VII.  COMPLAINCE WITH GOVERNORS EXECUTIVE ORDER 2011-005  

 

The Authority believes that promulgation of these regulations is not in compliance with 

the Governors Executive Order 2011-005 (Exhibit E). The Governors Executive Order 

states that the no state agency shall promulgate any regulation creating a mandate on 

local governments unless: 

1. The mandate is specifically required by federal or state law; 

2. The agency consults with local governments prior to promulgation of the 

regulation; and 

3. The state government provides the funding necessary to pay for the direct costs 

incurred by local governments in complying with the mandate. 

 

As noted, EPA has not mandated nutrient regulations be implemented by the Division. 

The Division has consulted with local governments prior to promulgation of the 

regulation but the division will not be able to provide the funding necessary to pay for the 

direct costs incurred by local governments. These regulations are mandating that local 
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governments (MS4 Dischargers) pay for the costs to collect data that will determine if 

MS4‟s are significant contributors of nutrients, and the Division will utilize for future 

regulation issues. 

 

The Authority has provided letters of concern to the Governor‟s office in regards to how 

these regulations will impact the Authority. 

 

VIII. NUTRIENT IMPLEMENTATION GEOGRAPHIC ALTERNATIVE  
 

As noted above in Section V above, the Authority is concerned with the Division‟s 

Proposal, in regards to its statewide blanket approach. The Authority believes the 

available data demonstrates that if the regulations are implemented, they should be 

implemented on high priority basins. 

 

As discussed above in Section VI, the Authority at least proposes that the Division 

prioritize watersheds, as shown in Exhibit 17 of the Divisions proposal. Once priorities 

have been set, and then the Division could set load reductions goals for the high priority 

watersheds via specific studies which demonstrate concentrations related to nutrient 

impairment. Once that is accomplished for the areas of the State where it is needed, and 

then the Division should move to reducing loads through strengthened permits and 

encouraging non-point sources to participate.  

 

Exhibit 17 of the Divisions pre-hearing statement lists the Management Units (MU‟s) that 

were studied in the Cost/Benefit Study of the Impacts of Potential Nutrient Controls for 

Colorado Point Sources Discharges, and prioritizes the MU‟s based on select factors. The 

Authority believes that the data shown in this table also supports Geographic 

Implementation of these regulations. The Lower Colorado River Basin MU has 18 

facilities and 12 are proposed to be exempt from these regulations (See Exhibits A and 

B). As stated in Exhibit 5 of the Divisions Prehearing Statement, the Cost/Benefit Study 

Results and Conclusions, “Number and size of non-exempt WWTF‟s within a 

Manageable Unit influences the potential for point source loading of nutrients to 

downstream waters.  In many Manageable Units, especially on the West[ern] Slope, there 

are relatively few non-exempt WWTFs…and these WWTFs tend to be small in terms of 

effluent volume discharged.  As a result, the expected water quality improvements are 

relatively low.” Therefore implementation of these regulations in low priority areas will 

have minimal impacts to water quality improvements. Efforts should be focused on areas 

with the greatest problem and lessons learned from those efforts. 

 

The Division‟s Prehearing Statement indicates that the Division is looking to receive 

feedback on limiting the application of Regulation 85 to specific geographical areas. The 

Authority believes the Division should prioritize basins under this alternative by 

considering the nutrient concentrations both nitrogen and phosphorous, benefit to cost 

ratio, and the assimilative capacities of the receiving waters.  The Authority believes that 

once the Division has demonstrated that a nutrient problem exists, they should focus on 
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the areas that will benefit from Regulations 85. Basins that consist of a majority of 

exempt facilities, and do not have elevated nutrient concentrations should be considered 

low priority for Regulation 85, as the Regulation will have minimal impact.  

   

  

IX.  POINT SOURCE DATA COLLECTION – MUNICIPAL SEPARATE 

STORM SEWER SYSTEM DISCHARGERS 

 

The Authority agrees with the Division that identifying the significance of nutrient 

contributions with regards to MS4 stormwater discharges into streams and rivers requires 

further study.  Perhaps such studies will identify a problem to be solved. Until that time, 

transferring the financial burden for the study to dischargers is an excessive hardship. 

  

Critical to our plea, note that the water quality data shown on the tables in Section V 

above identify that nutrients in the Colorado River do not exceed the proposed standards, 

where our MS4 stormwater discharges. 

 

If Regulation 85 is implemented as currently proposed, the cost for the data collection is 

estimated at $25,000. If the Commission requires stormwater monitoring in the future, it 

will cost $66,000 in capital to set up 3 monitoring stations, and $75,000 in annual 

operating costs to collect samples and analyze date from 3 monitoring stations.  The 

current Authority operating budget without the new regulations is $241,750. The data 

collection effort will require a 10% increase the operating budget. The future monitoring 

will require a 37% increase to the annual operating budget.  

 

These new regulations will dramatically affect the Authority‟s annual operating budget. 

As stated in the introduction, the Authority is funded by contributions from contracting 

parties‟ general fund, not stormwater fees. These new regulations will take money from 

other necessary government services. 

 

 

X.  ALTERNATIVE PROPOSAL 

    

As noted, the Authority believes the Division should take a step back and perform the 

necessary studies in Colorado to provide the data to potentially justify these regulations.  

 

If the Division will not perform the necessary studies, then the Authority proposes that 

the Division follow EPA‟s framework from the March 16, 2011 Memo and prioritize 

watersheds, as shown in Exhibit 17 of the Divisions proposal. Once priorities have been 

set, and then the Division could set load reductions goals for the high priority watersheds 

via specific studies which demonstrate concentrations related to nutrient impairment. 

Once that is accomplished for the areas of the State where it is needed, and then the 

Division should move to reducing loads through strengthened permits and encouraging 

non-point sources to participate.  
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Exhibit A 
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Exhibit B 

 

 




